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8 February 2019 
 
The Honourable Wayne Martin AC QC 
Review of the Criminal Property Confiscation Act 2000 (WA) 
Department of Justice 
 
By email: confiscationactreview@justice.wa.gov.au 
 
 
Dear Mr Martin 
 
Review of the Criminal Property Confiscation Act 2000 (WA) 
 

1. Thank you for your letter of 15 January 2019 inviting the making of responsive 

submissions. 

2. BOQ and the DPP (WA) have each referred to the possibility of a complete redraft of 

the Act (rather than amendments). In my opinion that course has much to commend 

it. The hasty way in which the Act was originally drafted undoubtedly contributed to 

some of the more technical problems with the Act. It may be simpler (and produce a 

better final result) to metaphorically replace Grandpa’s axe rather than try to replace 

the head and subsequently the handle, at all times ensuring the constituent parts of 

the Act work harmoniously.  

Various submissions 

3. I have not had an opportunity to read all the submissions that you have published 

online. In particular I regret not having had time to adequately review the detailed 

submissions from members of the faculty of UWA’s law school and Mr Colin Chenu.  

4. I strongly support the suggestion made by Legal Aid WA at [10] that a substantial 

direct connection should be required with an offence to make property crime-used. I 

generally agree with Legal Aid’s submission. 

5. I was involved in the preparation of the Law Society of WA’s submission and wholly 

support it.  
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6. I wholly support the submissions by Bank of Queensland, Commonwealth Bank of 

Australia and Holborn Lenhoff Massey.  

7. I largely support the joint submission from Messrs McCusker QC, Percy QC and 

Nigam. I think allowing both a discretion under s 32A of the Misuse of Drugs Act and 

then a further rebuttable presumption in the CPCA as to whether property is tainted 

may go a step too far in terms of balancing competing interests. If a choice between 

the 2 was to be made, I would favour the rebuttable presumption at the second stage.1 

That would align the CPCA with the scheme of the Proceeds of Crime Act 2002 (Cth) 

in relation to people convicted of serious offences as defined (see generally s92 of the 

federal Act).  

8. Whilst I sympathise with the submissions, I do not share the expressed concern of 

Civil Liberties Australia and the Hon Alison Xamon (and perhaps the implicit 

concern of the Hon Aaron Stonehouse) with the reversal of the onus of proof.  

a. I consider there is a proper policy justification for the reversal of the onus. 

Innocently acquired property can be easily proven to be so. Imposing such a 

burden on a person, especially on a person convicted of a serious offence, but 

arguably even on a person objectively suspected of holding tainted property, 

is a proportionate response.  

b. The reversal occurs on a regular basis under the Proceeds of Crime Act 2002 

(Cth) [including under s92 upon conviction of a serious offence].  

c. Reversal of the onus is favoured in most western countries with modern 

confiscation laws.  

d. Forcing the State to prove, even on the balance of probabilities (Briginshaw) 

that property is crime-derived is a resource intensive task.  

e. If the onus rests on the State, even where the resources are deployed a lot of 

tainted property will be given the benefit of doubt by the Court. 

WA Police submission 

9. Section 33 should not allow Police to seize (ie take physical possession of) already 

frozen property at any time. If they wish to seize frozen property that is already the 

subject of an objection or other court proceeding the authorities should apply to the 

 
1 I agree with the submission of the DPP at [2.6] of its submission about how that might best be achieved.  
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Court for a suitable order (ex parte if necessary). As the Act stands there is nothing to 

stop Police requesting a JP to endorse a freezing notice with suitable directions for 

seizure under s35(1)(h).  

10. Personal service of freezing notices is appropriate, but I see no reason why a JP. 

Magistrate or Judge should not be empowered to order substituted service of a 

freezing notice (if satisfied in the usual way). I would not favour allowing JPs to 

authorise substituted service before any attempt at service has even been made. 

11. The s37 statutory declaration process is already complicated. It is not a de facto 

means of conducting an investigation, it is a means of identifying who needs to be 

served with a freezing notice. The process should not be made more complicated. 

The authorities can conduct compulsory interviews (s76) or examinations to obtain 

further information if appropriate.  

12. The proposal that s38 be amended so that freezing notices come into effect over land 

before lodgement of the memorial is fraught with problems. Third parties who deal 

with land must be allowed to assume that if the title does not reflect a freezing notice 

then the property is not frozen. In short, the public benefit in indefeasibility is greater 

than the public benefit in possibly securing the occasional additional confiscation. 

13. I see merit in the WA Police proposal concerning s54 (notices to banks) and in 

particular the ability to require banks to provide information within a specified time. I 

suggest the minimum period be 21 days. Perhaps there should be a mechanism 

whereby an independent Police Inspector or Superintendent can authorise a notice 

requiring the provision of basic account information within 1-3 business days.  

14. There is no need to broaden s57 to allow the Commissioner of Police to apply for 

examination orders. The DPP can apply to the Court, and the CCC can simply issue 

an examination order. Police should approach the CCC or the DPP if they want an 

examination order. Those organisations are well resourced with lawyers who can 

conduct the examination (if it is ordered) and who it can be assumed will give 

consideration to whether an application for examination is warranted. In a State with 

a population of 2 million people it is hard to see the justification for 3 separate State 

government agencies having the same or substantially the same power.  

15. As to ss61 and 76 (examination, interviews and interference with criminal trial 

processes) the provisions have simply not been tested in recent times (in particular 
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since the leading HCA decisions in X7, Lee #1 and Lee #2). It is premature to tinker 

with the CPCA in this context.  

16. As to s92, sale of perishable property should not be dealt with by any hard and fast 

rules (for instance that cars are automatically sold). I was involved in a matter a few 

years ago where a rare and valuable car was seized under a CPCA freezing notice. 

Within a month the DPP had accepted that my client would succeed on objection 

and the car was released back to my client. It would have been most unfortunate if it 

had been immediately auctioned by Police.  The DPP and WA Police have not, to my 

knowledge, ever applied for orders that perishable property be sold. I have no 

difficulty with amendments to the Act that would put beyond doubt the power of the 

Court to order the sale of perishable property, and perhaps provisions that specify 

matters the Court must consider upon such an application.  

CCC submission  

17. The CCC suggest (in the context of s45) a cap on the payment of legal expenses from 

frozen funds.  A one size fits all cap must by its nature be arbitrary. It is likely to work 

injustice on someone who, perhaps with several co-accused, faces a very lengthy and 

complex criminal trial.  The appropriate way to ‘cap’ the release of frozen funds for 

legal expenses is to specify that funds can only be released for payment up to and 

including that which would be payable under any applicable scale for legal costs. 

Although it is rarely litigated the Costs Committee does publish a solicitor / client 

costs scale for superior court criminal work.2 

18. Several of the CCC submissions are common to WA Police and I will not repeat what 

I have said above.  

DPP WA submission  

19. Many of the mechanical suggestions for change proposed by the DPP are not 

controversial.  

20. To the extent the DPP support some WA Police submissions I will not repeat what I 

have said above.  

 
2 
http://www.legalcosts.wa.gov.au/docs/2018/Supreme%20Court%20&%20District%20Courts%20(Criminal)%
202018.pdf  

http://www.legalcosts.wa.gov.au/docs/2018/Supreme%20Court%20&%20District%20Courts%20(Criminal)%202018.pdf
http://www.legalcosts.wa.gov.au/docs/2018/Supreme%20Court%20&%20District%20Courts%20(Criminal)%202018.pdf
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21. At [8.11] the DPP refer to confidential submissions and the need to make post-

Centurion amendments.  It is plainly an access to justice issue that the law is in fact 

different to what a plain reading of the text of the Act might suggest. The issues 

identified in Centurion support the need for a complete re-draft of the Act. In my 

submission the solution is the abolition, or scaling back, of automatic forfeiture in all 

cases. Automatic forfeiture works hardship on people whose assets are frozen and 

may be in custody. They cannot easily obtain legal advice and file an objection.   

22. At [8.28] the DPP refer to Cmnr of the AFP v Huang [2016] WASC 5.  To complete 

that picture, you may wish to consider Cmnr of the AFP v Hart [2018] HCA 1.  

Yours sincerely  

 

 

Edward Greaves 


